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Federal Election Commission 
999 E Street, NW 
Washington, DC 20463 

Re: MUR 6784. The Honorable Lizbeth Benacquisto 

Dear Mr. Jordan: 

This responds, on behalf of our client. The Honorable Lizbeth Benacquisto, to your 
questions regarding the above-captioned matter. As you are aware, we submitted a response to 
the complaint on behalf of Senator Benacquisto, along with Lizbeth Benacquisto for Congress 
and its treasurer, Nancy Watkins, on April 25, 2014 ("April 25 Response"). The Commission 
has since asked whether a resporise would be forthcoming from Senator Benacquisto's state 
senate committee in connection with MUR 6784. 

Florida law requires candidates to establish and use a separate depository account for 
campaign activities, but does not utilize candidate political "committees" that exist as their own 
entity separate and apart from the candidate. To the extent that the complaint requires a response 
from the designated depository account from which Senator Benacquisto conducts activities for 
her state senate campaign, we have attached and hereby incorporate by reference the April 25 
Response. 

We add, however, that since the April 25 Response, the Commission considered MUR. 
6773 (Nestande), which resulted from allegations similar to those made in the complaint against 
our clients. At issue in MUR 6773 were allocations that California Assemblyman Brian 
Nestande—who, according to Commission documents, was not even a state candidate in the 
2013-2014 cycle—made expenditures from his state campaign committees that supported his 
federal candidacy and further that he used a state campaign mailer as a tool to provide 
biographical and other information on his federal committee website. See Factual & Legal 
Analysis, MUR 6773 (Nestande). The Commission unanimously voted to dismiss the matter and 
close the file. 
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The facts surrounding this matter present an even clearer and easier case of permissible 
state campaign activity under the state candidate exemption than in the .Nestande matter, adding 
to the reasons the Commission should find no reason to believe, disniiss the matterj and close the 
file on MUR 6784. 

Please do not hesitate to contact us with any questions, 

Respectfully submjjtedi 

. ;Mt;Giriley 
M. Donaldson 

I Enclosure 
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Federal Election Commission 
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Dear Mr. Jordan; 

Please find attached the response of our clients, The Honorable Lizbeth Benacquisto, Lizbeth 
Benacquisto for Congress, and Nancy Watkins, as Treasurer, to the notification from the Federal 
Election Commission that a complaint was filed against them in the above-referenced matter. 

Please do not he.sitate to contact us with any quesdons. 

Ro-qu-i:.! fully syJj'hjitrciL 

Attachment 
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the matter of ) 
) 

The Honorable Lizbeth Bcnacquisto, ) MUR 6784 
Lizbeth Bcnacquisto for Congress, ) 
and Nancy Watkins, as Treasurer ) 

RESPONSE OF THE HONORABLE LIZBETH BENACQUISTO, LIZBETH 
BENACQUISTO FOR CONGRESS, AND NANCY WATKINS, AS TREASURER, 

TO THE COMPLAINT 

This responds on behalf of our clients, The Honorable Lizbeth Benacquisto, Lizbeth 

Bcnacquisto for Congress ("Federal Committee") and Nancy Watldns, as Treasurer (collectively, the 

"Respondents"), to the notification from the Federal Election Commission ("Commission") that a 

complaint was filed against them in the above-.captioned matter. The Complainant evidently 

misunderstands and repeatedly misstates die law and makes accusations based on demonstrably false 

assumptions, and as such is legally deficient. For the reasons set forth here and as fully explained 

below, the complaint's allegations are without merit because; 

• Jjzbeth Bcnacquisto for Congress timely filed its Form 1 Statement of Organization well 
ahead of the deadlirie, based on Benacquisto's Statement, of Candidacy filing and her meeting 
the $5,000 threshold for becoming a candidate. 

• Lizbeth Benacquisto for Congress paid fair market value for the assets it used, and reported 
the expenditures on its Pre-Primaiy PEC Report. 

• The state senate advertisements cited .in the complaint quaiifiy for the state candidate 
excmpdon under the well-established test promulgated by the Commission, and furthermore 
the advertisements ran exclusively before Benacquisto had even become a Federal candidate. 

Accordingly, the Commission should find no reason to believe that Respondents violated the 

Federal Election Campaign Act of 1971 (the "Act"), or Commission rcguladons, dismiss the matter, 

close the file, and rake no further action. 
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FACTS 

Lizbeth Benacquisto is a member of the Florida state senate, representing District. 30. As an 

incumbent, Benacquisto qualified as a candidate for the 2014 state senate election by declaring her 

intention to run in [December 2012 and submitting the requisite number of signatuj:.e.s, verified on 

November 13, 2013 and certified by the State on February 4, 2014.' She remains an active state 

senator and active state senate candidate for the 2014 state elections.^ During the fourth quarter of 

2013, Benacquisto's state senate campaign began ramping up its activities for the 2014 election 

including collecting signatures to qualify for the ballot and raising over $113,000.^ In January 2014, a 

Republican challenger filed his Statement of Candidate and Appoinuiient of Campaign Treasurer 

forms with the Florida Division of Elecdons." 

In early 2014, from januai*)' 6 to February 2, Benacquisto ran television and radio 

advertisements touting her .accompli.shmeiics as state senator.' No other individual, candidate, or 

officeholder was referenced in the advertisements. The advertisements did not reference any 

election save for a I-izbeth Benacquisto for State Senate logo and disclaimer statement indicating 

Benacquisto is "Republican for State Senate, District 30." and did not solicit funds for the 

committee. The advertisement included a disclaimer indicating that the state senate campaign paid 

for the. advertiscmeni'. The audio of the television advertisement is transcribed below: 

fVoiceoverJ Lizbeth Benacquisto, southwest Florida's conservative voice... 
[Dcnacquisto;] .Tn Florida, conservative values are getting us back on track—reducing 
spending ro biilimec.the budget and cutting taxes so you can keep more of ihe money 
you've earned.. .1 fought to protect seniors and. honor Florida's veterans—all wliile 
making sure. the. n.ext gencrations have the tools they need to. succeed. 

' Set Rohda .Division of Elections Documencs, at Attacliment A. 
' See Flurlda Division of Eleellnns eandidiile prnnic, at .Attaclimcnt U. 
^ During the fourth quarter of.?.ni through the first quailev of 2014, the slate senate campaign icporrcd making 47 
different expenditures and collecting 30S comrihutions. See Rorida Division of Elections Cioniribiition and 
Expenditure reports. 
•••See Florida Division of Elections candidate profile: 'ITiomas Mark LcPinc, at .Arrachment C. 
•' The advertisement is available at hitps://\vww.yoniubc.com/watch?v=.3uu miWpQbs and embedded in TJcnacquislo's 
Slate senate website. 
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[Voiceover:] Lizbefh has been recognized for her public service and her commitment 
to us. Lizbeth Benacquisto. 

The radio advertisement ran as follows: 
[Voiceover;] Lizbeth Benacquisto, a trusted conservative and our voice in the Florida 
Senate. 
[Benacquisto:] In Florida, conservative values are getting us back on track, reducing 
spending to balance the budget, and cutting taxes so you can keep more of the 
money you've earned. 
[Voiceover:] Lizbeth Benacquisto is committed to making government smaller, so 
families pay less, and small business owners can get people back to work. Lizbeth 
wants to ensure we fulfill the promises we've made to those whose courage and 

g greatness built our nation. 
S [Benacquisto:] I've, fought, to protect seniors, and honor Florida's veterans, all while 
y making sure the next generations have the tools they need to succeed. 
^ [Voiceover:] Tools for success, like the best schools, cutdng-cdge technology and the 
3 most talented teachers. For our families and for bur future, Lizbeth Beacquitso, a 
g leader fot southwest Florida. A leader we can trust. Paid by Lizbefh Benacquisto, 
2 Kcpublican for Florida Senate, .District 30. 

g On February 3, 2014, Benacquisto announced her candidacy for the AprU 22, 2014 Special 

Primary Election for the FL-19 Congressional seat." On the same day, Benacquisto launched a 

website "lisbethforcongress.com"' and filed a Statement of Candidacy and Statement of 

Organization fomting Lizbeth Benacquisto for Congress with the Federal Election Commission.® 

The campaign committee passed the 35,000 contribution threshold on February 7, 2014 and made 

its first ilisbursement on February 10, 2014.' 

The Federal Committee utilized certain images first used by the state .setiate campaign. The 

images are owned by vendor, Meteoric Media, which retained "ownersitip and all rights to the video 

footage and audio recordings ... m perpetuity." Ste Meteoric Media Strategie.s Invoice to r..izhcth 

Benacquisto for Slate Senate (Dec. 5, 2013), availahk Attachment D. Meteoric Media's invoice to 

the slate senate campaign for production also indicates "Licensing the video footage and audio 

" .f«ir Jcniia lluzaaccn-Poeister, Congress spediil election field lining up. Iteiineipiisio in, Goss out, Ntipkt DaifyN/mf, 
Ixb. .1. 2«Vt. 
' Benacquisto's Stnlc. Senate website rcniiaiiis aclivc. Sit vnlelizliiMh.coin. 
' rini'jJa sinle law allows silling sialc orficclioldccs in run for federal offii'.e wllbntii resigtiing ihcir office. .\'ee I'la. Slals. 
§99.012. 
'' Ste 11 C.I'.K. § ll)n..'i{n); I'icnacquisio PFIC Pte-Primaiy 2014 reporl. 
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iccoiclings for broadcast use will incur additional fees and is solely at the discretion of Meteoric 

Media Strategies, LLC." Id. As such, the Federal Committee licensed and paid for the images they 

used directly from Meteoric Media." 

ANALYSIS 

The complaint contains two allegations: that Benacquisto and the Federal Committee did not 

timely file with the Commission and that the Federal Committee received an improper uansfcr of 

assets from the state senate campaign. Both of these allegations is baseless and rooted in 

misstatements of law and false assumptions offset, as demonstrated below. 

1. Lizbeth Benacquisto filed as a candidate and icgistered her committee with the 
Coinnii.ssion on Febniatv 3.2014. and passed the $5.000 threahold on Febriiiirv 7. 
'2014. As such, she filed well iihcad of Ihe ciciir dcadlitics estalilished by Commi.s.sion 
regulations. 

Federal election law is clear regarding when an individual becomes a federal candidate: only 

accepting contributions or making expenditures for federal office makes an individual a candidate 

for the purposes of Federal election law. Commission regulations indicate that an "individual 

becomes a candidate for Federal office" when the individual raises or spends an aggregate of $5,000. 

11 C. F.R. § 100.3(a). Once the individual has met that threshold, he or she is required to file an 

FEC Form 2 Statement of Candidacy within 15 days, naming a principal campaign committee. 11 

C.F.R. § 101.1(a). Further, the "principal campaign committee shall file a Statement of Organization 

in accordance with 11 CFR 102.2 no later than 10 days after designation pursuant to. 11 CFR 101.1." 

11 C.F.R. § 102.1(a). 

Lizbeth Benacquisto announced her candidacy for federal office on February .3, 2014, the 

same day as she filed a Form 2 Statement of Candidacy for federal office designating Lizbeth 

.Vff Bciiiicquisto FEC Frc-Prirnary 2014 repori, Transactions tl68-000301 and 1369-()00.S02; .Meteoric Media Invoices 
(FCIJ. .3, 2014, and March 18, 2014) available at Attachmcni R, 
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Bcnacquisto for Congress as her principal campaign committee, and the same day as that committee 

filed a Form 1 Statement of Organization with the Federal Election Commission." According to 

her Pre-Election report, the fust contributions to the Federal Committee were made on February 3, 

2014, with the Federal Committee crossing the $5,000 tlireshold on Februai7 7, 2014. No 

expenditures were made until February 10, 2014. Had Senacquisto and the Federal Committee not 

already filed, the deadline would have been to file Form 2 no later than Fcbaiary 22, 2014, with the 

Form 1 deadline ten days after filing of Form 2. But.by then, she and the Federal Committee had 

already met theii- filing requirements. 

The Complaint attempts to change the Commission's definition of "candidate" to somehow 

relate back to acrivides Denacquisto undertook to further her state senate candidacy. It is unclear 

cxacdy how the Complainant has constructed the timeline for rcgistradon in the complaint, except 

that it confuses the rule regarding "other polidcal committees" with candidate committees, 

complains of expenditures related to Benacquisro's state candidacy and assets later re-sold to the 

Federal Campaign for fair market value, the Federal Committee's engagement of a vendor to 

develop a Congressional campaign website. None of these are relevant to the deftnidon of 

candidate and, further, none of the.se is improper under- Federal elccdon law and Commission 

precedents.'^ 

In fact, in MUR 6216 (Coaklcy for Senate), the Commission dismissed a complaint allegirig 

that Coaklcy had impermissibly used her state committee to hire staff mul consultants and conduct 

federal exploratory activity to "produce a 'quick launch' of her Senate campaign." Commissioners 

" .V« .U/.l>eth Benncqiiisiu for Congress, FEC I-oi-ms lMind2. 
" Complainant also nsscris.clint ihul-cdetal.Crjmmirrqe G|cd-to Qie under 11 C.l-Ml. § l02:1(d)^Nyldch applics.-tu "oihct 
political committees" and not iirln'cijial Giiinpai|>n.ROmmltrc'cs. Fuctiier, thoiigh>Coiri|4aiii!inl.ntii:hip.r!. lo.asscn'.that 
Henacquisio had soindto.vy fonneil *.i pi;iv.iie li'iteiiiioit to nin for Cfoiigress even .bcforeahu dll'iiVg Cpngrc^'siiian resigned 
or a special clccrion wa.s called; even-if this were true, it would lie utterly ir.relevaiii,-. 'Jhe-pnly iii.srniiedvvhcri! an 
individual who has "decided to become a candidate" is tcleviml is in connection with c.vpenditures foii "ifcsiing the 
waters" acrivily, of which there was none for the I'-'cderal Commirree. See 11 C.h'.R. § 110..S; seta/so Kt-iC Fre-Ptimaiy 
201'1 Kcporl (leponing no contributions or expenditures prior to filing the. Sfiitcments of Candidacy and Orgaiii-/.alinn). 
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PctcrsiMi, liaucrly. Hunter, McGahn, and Weintiaub, .Statement of Reasons, MUR 6216 (CoakJey for 

Senate) (Heieinaftcr Coaki^ at 2. Specifically, Coakley's state cominittee used state funds to 

"buy a fundraising database, redesign her website, sectire domain namcSj and purchase ... yard 

signs, posters, buttons, lanyards and T-shirts featuring her campaign logo and then sold these assets 

to the Federal Gommittee ... on the same day that Coaidcy announced her candidacy." Id. at 4. 

I'he Commission allowed this activity despite the fact that Coaldey was lunning unopposed and the 

state race was fourteen months away, and in no way did the Conunission suggest that the later 

purchase of assets would somehow make an individual a candidate before he or she met the $5,000 

threshold outlined in the regulations. Similarly, Beiiacquisto's actions as a state senate candidate 

cannot make her a federal candidate, even if the Federal Committee later purchases the assets used 
§ 
7 in the state campaign. As such, the Conunission must find no reason to believe there has been a 
1 

violation of FECA or the Cornmis.siqn's regulations, tlismiss the complaint, and. take no further 

action, 

2. TSIo tr!ui.sfcrs of .funds or assets oc'ctirrcci: the Federal CoiBmittec pnill for Fcderiil 
.Ctiminiitcc nctivilies itiul |iiiiil fair ihnrlcet vliliic to the owner of assets used for hoth 
the state and federal Campaign. 

The Complaint also alleges that the Federal Committee accepted improper transfers of funds 

or assets from the state senate campaign. But the Complaint's allegalions have no basis in fact or 

law as explained below. 

A. The state senate campaign's expenditure for television and radio commercials did 
not constitute a transfer from the state senate campaign; indeed, it was an allowable 
expenditure of state funds "solely in connection with [an] election for State or local 
office." 

Complainant fails to allege that, the (devision and radio commercials constituted any transfer 

of state funds or assets to the federal campaign, but docs attempt to raise questions about its 
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permissibility under federal law." Federal election law is dear that state funds shall not be used for 

election activity for federal candidates, but it is equally clear that individuals who are also state 

candidates and use state election funds "solely in connection with" theu- state campaign fall under a 

well-established exemption to this rule. Sec 2 U.S.C, § 441i(e)(2); 11 C.F.R. § 300.72. Though 

federal candidates who are also state candidates or officeholders often draw complaints for such 

activities, the Commission has been clear and consistent in applybg a simple analysis based on 2 

U.S.C. § 441i(e)(2) in such circumstances and dismissing complaints when the activities meet the 

4 prongs of die test. The analysis begins widi whether the individual was a federal candidate "as a 

threshold matter;" set First General Counsel's Report, MURs 5387 & 5446 (Welch for Wisconsin) at 

7, and then follows the statutory language asking (1) whether the individual is a candidate fot State 

or local office; (2) whether die spending of funds is permitted under State law; and (3) whether the 

communication refers only to the State candidate or other state candidates and thus was "solely in 

connection with" the state office. If the analysis is met, die use of state funds is pennissible. The 

adverrisement meets each prong and thus is a permissible use of state funds. 

i. tVenacqiiisro wa^ lioi n. fcdeiiil canduiaTc wl.n;ath(^advcl•tisc!l^^enis aired: liuisflie iniiuii-y 
should end there. 

The advertisements cited in the complaint, ran from January 6 until February 2, 2014, before 

Benacquisto filed her Statement of Candidacy and before she crossed die $5,000 threshold, which 

both occurred after February 2, 2014. As such, she was not a federal candidate at the time the 

adverdsements ran. The Office of Genera! Counsel ("OGC") has recognized, "for those 

disbursements, if any, that were made prior to [respondent] becoming a federal candidate, and those 

disbursements, if any, that were made after [respondent] beCariie.a federal candidate, but made to 

'•' FutlKcr, ihntiy,li .lhc Cnmplaih't'ilitbs no'l. raiseeooalinalinii as an issue, il is imporlaiit to note that there is also no 
c.Qoi'Jii'ial,i.un issiit here'beearise since any cniTimnnicauiins paid for by hcnacqnisto's stale senate aecuiinl "were paid for 
by the .Caiidlilaic or .p.icr) mjeots.' and therefore, l.he.pavnycn{ |').ron(> is iint sarisrind.'' See First General G.(innsel's Report, 
MUR 6207 (DcSaulnieiJ at I3- I.|: see alio AO nOOO-SO'R-.oiilson) at 7. 
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fulfill oljligations incuitcd by [respondent] solely in connection with his state candidacy prior to 

becoming a federal candidate, the limitations on federal candidates found at 2 U.S.C. § 441 i(e) do 

not apply." First General Counsel's llcport, MURs 5387 Sc 5446 (Welch for Wisconsin) at 8. Since 

Benacquisto was not a federal candidate when the advertisements ran and disbursement occurred, 

there can. be no violation of 2 U.S.C. § 441i(e) or 11 C.F.ll. § 300.72. 

ii. .Ben!icc|i.iisro wasmul is an on}'oiiip'.eandidnte fdi; si-aft: nFFicc. nnii' Huisimccts the first 
prong of the ;ir)aly$is. 

The advertisements meet the first prong of the analysis — whether the federal candidate is. 

also a candidate for state office — since Lizbcth .Benacquisto was and continues to be a candidate 

for state senate in Florida. Sn Florida Dep't of Elections Status Page, Lizbeth Benacquisto, a/ 

Attachment B. Irrelevant to the analysis is whether Benacquisto has an opponent, see Coakl^ 3'OR at 

2, or the timing of the communication in reladon to the state clecdon, see Commissioners Petersen, 

Pfiuerly, Hunter, McGahn, and Weintraub, Statement of Reasons, M.UR 6207 (DcSaulnier) at 4 n.3 

[hereinafter DeSa»lnier SOl^ ("As here, provided diat the requirements of the Secdon 441i(e) 

exception arc sadsfied, the timing of a communication is iiiunaterial to the application of the 

exception."). 

iii. 'nu: expeiidiuiie was pen.nii.tecl iiridf-r .sUtr.c law. nnd' tluis.ltilFills the..<00011(1 pioiutjiifiht: 
analysis. 

'I'hc expenditure must be permitted under applicable stale law to meet the second prong. 

There has been no allegation that the advertisement, was made in conu-avention of any state law, and 

thus the second prong of the analysis is met. 

ivi Tlif expciuiiii'ire refers oiily to ilu: Siiile candidate wliiise committee made the 
cxpiriuiiliM'L'. I .ixi)!':! 1,1 BconccihisiT).'iiiul iin oi'lic-i' av ihc fc:(lci:nl IIIICCIKMI iiiul 
llui.-; iiieeis liic ihiril proni. nfrhe analy-iis. quajiryiiu- it as an es|.^ndiiurc.th;ir.iiicetii..Lluj 
excepiion I'di- :urfi.viiV ".Si:il'el\'- in cciiiiu.cliim wiili" the slale elecliniu 

The final prong asks whether the expenditure "refers only to (hat State or local candidate, to 

any other candidate for the same State or local office, or both," 2 U.S.C. § 441 (c)(2); see a/so 
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PeSaMerSOR at 3, and is "solely in connection with" the state election. See Fiist CJencial 

Counsel's Repoit, MUR 5411 (Winters) at 6.'" The only candidate mentioned in the adveiosements 

is I..izbeth Benacquisto, state senator, candidate for state office and the individual subject to 2 U.S.C. 

§ 441i(e). See DeSau/mcr SOR at 3 ("The legislative history, suggests that Congress intended only to 

prohibit references to those federal candidates who arc 'on the ballot for the same election and are 

not their opponents for state office.'") 

The final prong requires the expenditure to be "solely in connection" with a State election, 

The Commission considers and appUes this requirement based on its plain language,'^ and in 

conjunction with whether any fedei-al candidates are mentioned. Sec PeSau/nier SOR at 4, First 

General Counsel's Report, MUR 5411 (Winters) at 6. Since the advertisement features Benacquisto 

and positive information about her, docs not mention a potential federal candidacy in any manner, 

makes no reference to Federal candidates or federal elections, and in fact features her state .senate 

The Commission and OCJC have .sometimes tieiiteii this as one prong, sa First General t^oimsers Report, MUR 5411 
(Winters), and at others has engaged in separate, yet somewhat attenuated, analyses For each. 
" Under the federal judiciary's J'irsl Amendment jurisprudence, the Commissiori cannot engage in burden sliifting by 
placing the Federal commircce in the position of proving that the ailverrjseiiicnr falls into Ihc cicarly applicable stale 
candidate exception at 2 USCi § 44]i(c). Any analy.sis of rlie'sdverdseiTicnr must begin from the sitiiiilpiiinl tltal ihc 
web.siie contains protected political speech and is not .subject to regulation. .f<v..l''£'C'K W'^ij/ouh Uft [W^CTL. IIJ, 
127 S. C.h. 2fi52, 2674 (2007). The Commission beats the burden of pi'uving thai the advcrriscincnr riins afoiil of 
§ 441i(e), a burden it cannot carry based upon the facts indicating that ,lliu atlvetljscincni. was "solely, in connection wilh" 
a slate election, and thus falls outside the ambit of fcdcj-al election law. In fact, any duubl cbhiievuiilg whether the 
advcrriscmcni was "solely in connection with" a state election .imisi be resolved in favor of a fincling thai the website 
qualifies for the opposition exception at § 102.14(1))(3). U^TITL IJ at 2669 ("Where the First Amendment of implicated, 
the tic goes to the speaker, not the censor."); id. at 2667 ("In short, it must give the benefit of any doubt to protecting 
rather than stifling speech."). 

In addition, the Comrnissioii cannot misconstrue the ad based on the timing or other circumstances surrounding the 
cxpendirtire, but rather must evaiiiiitc it only based upon a plain-fcyicw its 'contents TliC .Commission Ckii'ii'Ot supply a-
meaning to words or phrases that is Incompatible with the tleairiinporl Vjf.ihc actual wociU. C^. PEC ii. 
F.2d 8.57, 863-64 (9''' Cir. 1987) ("context cannot .supply a meaning lliiir is iiieompalible wilb, of sinipl'y uiifcla.tcd m, the 
clear import of the words"), '['hcrcforc, the OGC and Commis.sii)n''s analysis are.CHhim.cd''by'the First .Aincnilment, and. 
a.s such, may nor use any son of imputed intent, effect, or other apeii-etidud faeio.rs i6'charactcriv.c an ad cicarly "solely 
in connection wilh" a state cleclinn as something else since siich'a clinhicieri'/lation would' nor he supporicd by a fouf-
corners analysis of the ndvcniaement itself, .fee D/rrA/sy 404 U.S. 1, 43-44 (1976) (rejecting iiiicni-ant^-effcct test); MFRTI.. 
If (reaffirming HwAAyand declining to adopt an intent-based test); N.C Hij^hl to I jfe, Inc. u. Ijcake, 525 F.3d 274, 284 (4 th 
Cir. 200.8) ("I'his sort of ad hoc, totality of the circumstances-based apptonch provides neither fair warning to .speakers 
that their speech will be regulated nor sulTicienr direction to regulainrs as to what consliliites political speech."). 
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campaign logo, there can be no conclusion other than that the expenditure was solely in connection 

with a State election."' 

The Commission, in dismissing a complaint concerning state activity by a concurrent state 

and federal candidate, adopted an OGC report that slated, "Wliile [the communication] is generally 

complimentary to [respondent] and could be said to promote or support her as a State senator, it 

does not support or promote her Federal candidacy except in the sense that any mention of her 

name or any public communication stating she is a. good person or a good State officeholder could 

arguably be supportive of her Federal candidacy. If such were the case, die State candidate 

cxcmpdon would be tendered meaningless." First General Counsel's Report, MTJR 5411 (Winters) 

at 7. The same reasoning applies to this advertisement.. 

The Commission has also specifically rejected the argument that "proxirrrity in time to the 

Federal election, in. comparison to the State election" has any effect on this prong of tlie analysis 

concluding that "the timing of a communication is immaterial to the applicadon of tliis exccpdon." 

See DcSauinier SOR at 4 n..5 ("The pertinent iegisladve history docs not indicate that Congress 

intended to impose a restricdon on the tinning of an expenditure or receipt of funds in connccdon 

with a State or local election as set forth in Section 441i(c). See, e.^q., 148 Cong. Rec. S2096-02 

(March 20, 2002)"); see also First CJencral. Counsel's Report, MUR .5411 (Winters) at 7 ("although the 

[communicadon] was distributed within close proximity to jrespondcnt] becoming a Federal 

candidate and is generally supportive of Pier], it was not in. close proximity ti) the primary elecdon."). 

'I'hc Commission has repeatedly stated "that the mere identificadon of an individual who is a Federal 

candidate does not, in itself, promote, support, attack or oppose that candidate." .DeSau/m'erSO.R at 

4 (citing AOs 2009-26, 2007-34, and 2003-25); see aba First General Counsel's Report, MURs 5387 & 

5446 (VC'clch for Wisconsin) at 11. Further, CilGC has rejected a Complainant's argument, "that the 

"• Once tlic exception applies, whether the activiiy was "in ei)iiiicetioii with an election" under § 441i(e)(l)(R) hccomes 
irrelevant. See DeS'iiuMer SOR at 4 n.4. 
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advertisements promote [respondent's] federal candidacy by increasing [his] name recognition in 

parts of the state where he is not well Itnowri" by pointing out that "there is no precedent to support 

such a broad interpretation of "promoriori" [j/t] a federal candidate." First General Counsel's 

Report, iMGRs 5387 & 5446 (Welch for Wisconsin) at 10. 

Accordingly, the BcnacquLsto advertisement clearly meets the requirements for the state 

candidate exception in 2 U.S.C. § 44.1i(e) and 11 C.F.R. §; -300.72. The Ct>mmi.ssion has repeatedly 

dismissed complaints based on state election.activities that meet this exception, and the Comrnission 

should likewise do so in this case. 

B. None of the other, activities or expenditures listed constitutes an impermissible 
transfer or expenditure of state or federal funds. 

I. lizbe.thforCongress.cotn 

'I'hc Complaint alleges an impermissible transfer of the website domain based on a series of 

suppositions and accusations not grounded in fact; The state senate campaign made no 

expenditures regarding the development of the Lixbeth for Congress website. The Federal 

Committee enlisted a vendor to secure, develop, and manage the website. Since the Federal 

Cotnmirtec secured a vendor to provide such services and the state senate campaign had nothing to 

do with it.s development, there could he no transfer of assets from the state senate campaign to the 

Federal C'oiiimittcc with regard to the website; rather the asset was procured as a result of a regular 

business transacdoh between the Federal Committee and a vendor. 

ii. U.se of iinages previously used bv the state senarc campaign. 

The Complaint alleges that an impermissible transfer of value occurred based on the fact 

that, images used by the state senate campaign were, later used by the Federal Committee. The 

Commission has recognized thar federal committees may u.se the same iissets.as state contmiltees — 
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including images, mailing lists, and other resources — so long as the Federal Ciommittee pays the 

"usual and normal charge" for the use of such assets. J"«AO 1992-19. The Commission and OGC 

have also recognized that if the state committee was not the proper owner of the asset, the Federal 

Committee instead must pay the usual and normal charge for use of the asset from the proper 

owner. Sec First General Cpunscl's Report, MUR 5964 (Schock for Cpngrcs.s) at 7; su also 

Commissioners Walthet, Petersen, Baucrly, Hunter, and Wcintraub, Statement of Reasons, MUR 

g 5964 (Schock for Congress) (declining to find reason to believe in order to investigate the true 

0 
4 ownership or exact fair market value of tlie asset). 

Here, the Federal Conmiittee paid the vendor who owns the images fair market value for use 

of such images by the Federal Committee. See Attachments D & E. As such, there, was no transfer 

of any asset between the comnuttccs; rather, it was a business transaction made through the market, 

iii. Lizbeth Benacquisto's Facebook page. 

The Complaint also alleges that an impermissible transfer of value occurred based on the 

revamping of I'.izbeth Benacquisto's Facebook page to promote her candidacy for Congress rather 

than her state senate campaign. But there is simply no Commission regulation, guidance, or 

precedent that would indicate that a Facebook profile is an asset, that has value." Fitst, the 

Facebook profile is personal to Lizbeth Benacquisto herself, its tide and setup is not specific to any 

one campaign. Second, Facebook is a free internet service. Like a free internet webpage or blog, 

there is no cost for this se.i.vice and thus no value to the page itself. Cf. Internet Communications 

E&J, 71 Fed. Reg 18589 (Apr. 12, 2006). In addition, unlike a mailing or email list, there is no 

7 
7 

" The Commission must, not use the enforcement action to make new rules concerning these activities. The 
proper vehicle is to iniiiatc a rulemaking that salislles the Adhiinislra.t.ivi; Proceiiure Act's notice and 
comme.ni rctiuiremc.nis. 'fo do oilierwise would violate-Respohdcnr.'s .Due Proces.s riglivs and the. principles 
of rundameiitai fairness and interpret the regulation in a maiinci;. thiit.makes it vulnerable to a cnnslitutional 
challenge. See FCC v. Fox, 132 S. Ct. 2307, 2317-2319 (2012); Arizona v. Inter'I ribai Council of 
Arizona, Inc., 133 S. Ct. 2247, 2259 (2013) C'we think that—by analogy to the mie of statutory interpretation 
that avoids questlonahle consiitiitionalily—validly conferred discretionary executive aurhority is properly 
exercised ... to avoid serious constitutional doubt."). 
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cxU-iasic value to any Faccbook "followers," "friends," or "likes" since user information cannot be 

harvested or ported for distribution according to Faccbook's Terms of Use and because Facebook 

controls the distribution of posts to any given Faccbook profile according to a proprietary set of 

ajgoritkms and other considerations. Unlike a mailing list or even an email list, Facebook 

"followers" cannot be bought and sold and just because something is posted on a Facebook profile 

does not "distribute" it to its followers. As such, tliete was no improper transfer of value related to 

the Facebook profile page. 

CONCLUSION 

For all of die reasons stated above, there is no factual or legal basis for .finding reason to 

2 
9 believe a violauon occurred in this matter. See Commissioners Wold, Mason, Thomas, Statement, of 

7 
Reasons, M.UR 4850 ("A mere conclusory accusation without any supporting evidence does not 

! 
shift the burden of proof to respondents. . .. The burden of proof does not shift to a respondent i 

{ : 
merely because a complaint is filed."); Commissioners Mason, Sandstrom, McDonald, Smith, ; 

Thomas, Wold, Statement of Reasons, MUR 5141 ("A complainant's unwarranted legal conclusions ; 

from asserted facts, will not be accepted as true."). Also, the complaint's speculative accusations are ' 

not a sufficient basis for finding reason to believe -- especially in light of the evidence included with ; 

this reply. Commissioners Mason, Sandstrom, Smith, Thomas, Statement of Reasons, M'UR 4972 

("Mere speculation will not support an RTli finding."); Commissioners Mason,- Sandstrom, Smith, 

I'homws, Statcmeni of Reasons, MUR 4.960 ("Such purely speculative chargeSj especially when 

accompanied by a direct refutation, do not form an adequate basis to find reason to believe, that a 

violation of the FECA has occurred."). We respectfully request that the Commission d.ismiiss the 

compiaint, close the file, and take no further action in this matter. 
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"Itp-Speclfully subwi Heidi 

mil M. Donaldson 

PATTON BOGGS LLP 
2.550 M Street, NW. 
Washington, DC 20037 
P: (202) 457-6000 
F: (202) 457-631,5 

April 25, 2014 
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STATEMENT OF 
CANDIDATE 

|SKUon1oe.023,F.S.) 
(Please print or type) 

Lizbeth Benacquistn 

candidate for the office of Florida SIfinate nistrict 3Q 

have been provided access to read and understand the requirements of 

Chapter 106, Florida Statutes. 

Date 

Each candidate rrlusl file a. slalemenl with the qualifying .officer within 10 days after the 
.Appointrngnl of .Campaign treasurer and D.eslgnatipn. of Campaign Deppsitpry is filed. Willful 
failure to, file this form. js. a first degree misdemeahpr and a civil viclatipn of the Campaign 
Financing Act which may resuft in a fine of up to $i..Obo.' (ss. 10.6."l9"(i;)(cj> 106.265(1), Florida 
Statutes)! 

DS^DE 84 (05/11) 



FLORIDA DEPARTMENTOI STATE 
RICK SCOTT KEN DETZNBR 

Governor Secretary of State 

December 5, 2012 

The Honorable LizbcJh Benacqiiislo 
Post Office Box 60543 
Fort Myers, Florida 33906-0543 

Dear Senator Benacquisto; 

This will acknowledge receipt of the Appointment of Campaign Treasurer and Designation of 
g Campaign Depository for the office of Stale Senator, along with you'r Candidate Oath which was 
^ placed on file in our office on December 4, 2012. Your name has been placed on the 2014 active 

candidate list. However, a new Candidate Oath must be filed during the qualifying period 
along with the other qualifying documents. 

Campaign Treasurer's Reports 

Your first campaign treasurer's report will be due on January 10,2013. The report will cover 
the period of October I, 2012 - December 31,2012. All candidates who file reports with the 
Division of Elections are required to file by means of the Division's electronic filing system 
(EPS). 

Credentials and Sign-ons 

Below is the web address to access ihe EFS and your user identification number. The enclosed 
sealed envelope contains your initial password. Once you have logged in using the initial 
password, you will be immediately prompted to change it to a confidential sigh-on. You, your 
campaign treasurer, and deputy trea.surers are. responsible for protecting this password from 
disclosure and are responsible for all filings using these credentials, unless ihe Division i.s 
notified that your credentials have been compromised. 

EFS Web site Address: https.V/cfs.dos.state.n.us 
Identification Number: 60136 

4Ls R. A. Gray Building • 500 South Bronough Street • Tallahassee, Florida 32399-0250 
Telephone: (850) 245-6240 • FacelmUe: (850) 245-6259 wwrv.doB.state.fl.us 

^ Commemorating 500 years of Florida history www.na500.cain 
viVAFiiiiiiOAsoii. mvArioiin 



The / (onorablc Lizbelh Benacquislo 
December 5,2012 
Page Two 

Pin Numbers 

Pin numbers are conficienlial secure credentials that allow you lo submit reports and update 
personal information. The enclosed sealed envelope contains a confidential pin number for you. 

Each candidate is required to provide the Division of Elections with confidential personal 
informaiion that may be used to allow access in the event this password is forgotten or lost. 
When you enter the campaign account screen, there will be a drop down box where you pick a 
question (such as What is your mother's maiden name?) and supply an answer. Ail passwords 
and an.swers to questions are stored as encrypted data and cannot be viewed by Division staff and 
given out over the phone. Please notify the Division if your credentials have been compromised. 

Timely Tiling 

All reports filed must be completed and filed through the EFS no later than midnight. Eastern 
Standard Time, of the due date. Reports not filed by midnight of the due date are late filed and 
subject to the penalties in Section 106.07(8), Florida Statutes; In the event that, the EFS is 
inoperable on. the due dale, the report will be accepted as timely filed if filed no later than 
midnight of the first business day the EFS becomes operable. No fine will be levied during the 
period the EFS was inoperable. 

Any candidate failing to file a report on the designated due date shall be subject lb a fine of $50 
per day for the first 3 days late and, thereafter, .$SQO per day for each lale day, .not'lo exceed 25% 
of the total receipts or expenditures, whichever is greater, for the pcdbd .cqvere'd by the late, 
report. However, for reports immediately preceding- each prjipary and. gcricral ejection, ih'e fine, 
slial) be $500 per day for each late day, not to exceed 25% of the total receipts or expenditures, 
whichever is greater, for the period covered by the late report. 

Electronic Receipts 

The person submining the report on the EFS will be issued an electronic receipt indicating and 
verifying the report was filed. Each campaign treasurer's report filed by means of the EFS is 
considered to be under oath by the candidate and campaign treasurer and such persons are 
subject lo (he provisions of Section 106.07(5), Florida Statutes. 



The Honorable Lizbeih Bcnacquisto 
December 5, 2012 
Page Three 

Instructions and Assistance 

An online insiiTUction guide is available to yon .oii the EPS to assist with navigation, data entry, 
arid submission of reports. The Division of Elections will also provide assistaiice to all users by 
conlactirtg the EPS Help Desk at (.850) 245-6280. 

All of the Division's publications and reporting form."! are available on the Division of 
Elections'- web site at http;//elections.niynorida.com. It is your responsibility to read, 
understand, and follow the requirements of Florida's election jaws. Therefore, please print 
a copy of the following documents; Chapters 104 and 106, Florida Statutes, 20J2 Candidate 
and Campaign Treasurer Handbook, 2012 Calendar of Reporting Dates, and Rule 18-2.017, 
Florida Administrative Code. 

Please let me know if yo.u need additional information, 

Sincerely. 

Kilsti Reid Bronson, Chief 
Bureau of Election Records 

K.RB/ddb 
s 
i 

I 
Enclosures 

pc: Mr. Gary Spl.ain, Deputy Treasurer 



Florida Department of State 
Room 316, R.A, Gtiay Building 

500 South Bronough Street 
Tallahassee, Fl 32399-0250 

(850)245-8200 

Dlvislorj of Elections 

Candidate's Petition Signatures 

2014 General Election 
state Senator 

District 30 

LIzbefh Benacquisto 
Republican 

Incumbent 

Total Required Total Verified 

3,077 3,195 

County 
Last 

Verified 
Date 

Total 
Verified 
Number 

Lee 11/13/201.3 3,195 



FLORIDA DEPARTMENT of STATE 
RICK SCOTT KEN DBTZNBR 

Goverrior Secretary of Slate 

February 5,2014 

Llzbeth Benacquisto 
Candidate for State Senate (60136) 
Post Office Box 60543 
Fort Myers, Florida 33906-0543 

Dear Senator Benacquisto: 

The supervisors of elections have certified to our office that you have obtained the required 
number of valid signatures on your candidate petitions for the office of State Senator, District 
30. This certification excuses you from paying the qualifying fee and any party assessment when 
seeking to qualify for this office. 

However, please note that when you dispose of surplus campaign .funds, yo.u must comply with 
Section 106.141(6), Florida Statutes, which provides: 

Any candidate who filed an oath stating that he or she was unable to pay the fee for 
verification of petition signatures without imposing an undue burden on his or her 
personal resources or on resources othenvise available to him or her shall reimburse 
the state or local government entity, whichever is applicable, for such waived fee: If 
there are insufficient funds in the account to pay the f\ill amount of the fee, the 
remaining funds shall be disbursed in the above manner until no funds remain. All 
funds disbursed pursuant to this subsection shall be remitted to the qualifying officer. 

If you need additional information, please contact the Division at (850) 245-6280. 

Sincerely, 

Kristi Reid Bronson, Chief 
Bureau of Election Records 

KRB/mcc 

Division of Elections 
R.A. Gray Building, Suite 316 • 500 South Bronough Street • Tallahassee, Florida 32399 

850.245.6200 • 850.245.6217 (Fax) electlon^doe.state.fi.us fi.O.rUO/^ 
Promoting Florida's History and Culture VlvaFIorida.org F.LIiCVib.Ni ̂  





Florida Department of State 
Room 316, R.A. Gray Building 

500 South Bronough Street 
Tallahassee, Fl 32399-0250 

(850)245-6200 

Division of Elections 

Candidate Tracking System 

2014 General Election 
state Senator 

District. 30 

4 
4 

Lizbeth Benacqulsto 
Republican 

Incumbent 

Address Campaign Treasurer 
PO Box 60543 Lizbeth Benacqulsto 
Ft Myers, FL 33906 PO Box 60543 

Ft Myers, FL 33906-0543 
Phone:(561)602-1500 

Status; Active 

Date Filed: 12/04/2012 

Date Qualified: 

Method: Made ballot position by petition 
method 

Campaign Finance Activity 

Campaign Documents 

Petition. Signatures 
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Florida Department of State 
Room 316, R.A. Gray Building 

500 South BronoughiStreet 
Tallahassee. Fl 32399-0250 

:(850)246-e200 

Division of Elections 

Candidate Tracking System 

2014 General Election 
stale Senator 

District 30 

Thomas Mark LePine 
.Republlcari 

Address 
1747 Inlet Drive 
Fort Myers, FL 33903 

Campaign Treasurer 
Carrie LePlne 
1747 Irilet Drive 
Fort Myers, FL 33903-

Phone: (239)599-4771 

Status: Active 

Date Flle.d:.01/06/20l4 

Date Qualified: 

Method: 

Campaign Finance Activity 

Campaign Documents 


